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AMENDMENT TO H.R. 2701, AS REPORTED

OFFERED BY MR. MCDERMOTT OF WASHINGTON

At the end of subtitle A of title V, add the following

new section:

1 SEC.

505. CRUEL, INHUMAN, AND DEGRADING TREATMENT

2 IN INTERROGATIONS PROHIBITED.
3 (a) SHORT TITLE.—This section may be cited as the
4 “Cruel, Inhuman, and Degrading Interrogations Prohibi-
5 tion Act of 2010”.
6 (b) FinDINGS.—The Congress finds the following:
7 (1) The Unifed States is a world power and an
8 exemplar of the merits of due process and the rule
9 of law.
10 (2) The use of torture and cruel, inhuman, and
11 degrading treatment harms our servicemen and
12 women because it removes their assurance that they
13 are operating under a legally acceptable standard,
14 brings discredit upon the US and its forces, and
15 may place US and allied personnel in enemy hands
16 at a greater risk of abuse by their captors.
17 (3) The use of torture and cruel, inhuman, and
18 degrading treatment gives propaganda and recruit-
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1 ment tools to those who wish to do harm to the peo-
2 ple of the United States.

3 (4) Torture and cruel, inhuman, and degrading
4 treatment do not produce consistently reliable infor-
5 mation or intelligence, and are not acceptable prac-
6 ~ tices because their use runs counter to our identity
7 and values as a nation.

8 (5) The moral standards that reflect the values
9 of the United States governing appropriate tactics
10 for interrogations do not change according to the
11 dangers that we face as a nation. .

12 (6) Every effort must be made to ensure that
13 the United States is é nation governed by the rule
14 of law in every circumstance.

15 (7) Executive Order 13491 requires those inter-
16 rogating persons detained as a result of armed con-
17 flicts to follow the standards set out in Army Field
18 Manual FM 2-22.3. |
19 (8) The Congréss should act in affirmation of
20 its principles and the Executive Order 13491 by en-
21 acting standards for interrogations and providing
22 criminal liability for those who do not adhere to the
23 - enacted standards.
24 (9) The courageous men and women who serve
25 honorably as intelligence personnel and as members

.2.
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3
1 of our nation’s Armed Forces deserve the full sup-
2 port of the United States Congress. The Congress
3 shows true support, in part, by providing clear legis-
4 lation relating to standards for interrogation tech-
5 niques.
6 (e¢) CRUEL, INHUMAN, OR DEGRADING TREATMENT
7 PROHIBITED.—Part I of title 18, United States Code, is
8 amended by inserting after chapter 26 the following:
9 “CHAPTER 26A—CRUEL, INHUMAN, OR
10 DEGRADING TREATMENT
“531. Cruel, inhuman, or degrading treatment.
“532. Definitions.
“533. Application.
“534. Exclusive remedics.
11 “§531. Cruel, inhuman, or degrading treatment
12 “Any officer or employee of the intelligence commu-
13 nity who, in the course of or in anticipation of a covered
14 interrogation, knowingly commits, attempts to commit, or
15 conspires to commit an act of cruel, inhuman, or degrad- ”
16 ing treatment—
17 “(1) if death results from that act to the indi-
18 vidual under interrogation, shall be fined under this
19 title or imprisohed for any term of years or for life;
20 “(2) 1f that act involves an act of medical mal-
21 feasance (as defined in section 1371), shall be fined
22 under this title or imprisoned for not more than 20
23 years, or both; and -
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1 “(3) in any other case, shall be fined under this

2 title or imprisoned for not more than 15 years, or

3 both.

4 “§532. Definitions

5 “In this chapter:

6 “(1) The term ‘act of cruel, inhuman, or de-

7 grading treatment’ means the cruel, unusual, and in-

8 human treatment or punishment prohibited by the

9 Fifth, Highth, and Fourteenth Amendments to the

10 Constitution of the United States, as defined in the

11 United States Reservations, Declarations and Un-

12 derstandings to the United Nations Convention

13 Against Torture and Other Forms of Cruel, Inhu-

14 man or Degrading Treatment or Punishment done

15 at New York, December 10, 1984, and includes but

16 is not limited to the following:

17 “(A) Any of the following acts, knowingly

18 committed against an individual:

19 “(1) Forcing the individual to be

20 naked, perform sexual acts, or pose in a

21 sexual manner.

22 “(11) Beatings, electric shock, burns,

23 or other forms of inflicting physical pain.

24 “(in1) Waterboarding.

25 “(iv) Using military working dogs.
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1 “(v) Inducing hypothermia or heat in-
2 jury.
3 “(vi) Depriving the individual of nec-
4 essary food, water, sleep, or medical care.
5 “(vii) Conducting mock executions of
6 the individual.
7 “(B) Any of the following acts, when com-
8 mitted with the intent to cause mental or phys-
9 ical harm to an individual:
10 “(i) Using forcé or the threat of force
11 to compel an individual to maintain. a
12 stfess position. |
13 “(ii) Exploiting phobias of the indi-
14 vidual.
15 “(ii1) Using force or the threat of
16 force to coerce an individual to desecrate
17 the individuals religious articles, or to
18 blaspherne his or her religious beliefs, or to
19 otherwise participate in acts intended to
20 violate the individual’s religious beliefs.
21 “(iv) Making threats against any indi-
22 vidual that, if carried out, would result in
23 death or serious bodily injury (as defined
24 in section 1365(4)) to that individual.
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1 “(v) Exposure to excessive cold, heat,
2 or cramped confinement.

3 “(vi) Sensory deprivation or overload,
4 including the following:

5 “I) Prolonged isolation.

6 “(I1) Placing hoods or sacks over
7 the head of the individual.

8 “(IIT) Applying duct tape over
9 the eyes of the individual.

10 “(C) Any act that causes pain or suffering
11 to an individual equivalent to the acts described
12 in subparagraph (B) or (C).

13 “(2) The term ‘covered interrogation’ means an
14 interrogation, including an interrogation conducted
15 outside the United States, conducted—

16 “(A) in the course of the official duties of
17 an officer or employee of the Federal govern-
18 ment; and

19 “(B) under color of Federal law or author-
20 ity of Federal law.
21 - “(8) The term ‘intelligence community’ has the
22 meaning given such term under section 3(4) of the
23 National Security Act of 1947 (50 U.S.C. 401a(4)).
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““(4) The term ‘interrogation’ means the ques-
tioning of an individual for the purpose of gathering
information for intelligence purposes.

“(5) The term ‘US national’ means any na-
tional of the United States as defined in section 101
of the Immigration and Nationality Act.

“(6) The term ‘United States’ means the sev-
eral States of the United States, the District of Co-
lumbia, and the commonwealths, territories, and
possessions of the United States.

“(7) The term ‘waterboarding’ includes any act
in which an individual is immobilized on the individ-
ual’s back with the individual’s head inclined down-
wards, while water is poured over the individual’s

face and breathing passages.

“$ 533. Application

“Section 531 applies to any alleged offender who is—
“(1) a US national; or
“(2) any officer, employee, or contractor (in-
cluding a subcontractor at any tier and any em-
ployee of that contractor or subcontractor) of the
Federal Government—
“(A) who is not a US national; and

“(B) while acting in that capacity.
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“§ 534. Exclusive remedies

“Nothing in this chapter shall be construed as pre-
cluding the application of State or local laws on the same
subject, nor shall anything in this chapter be construed
as creating any substantive or procedural right enforceable
by law by any party in any civil proceeding.”.

(d) MEDICAL MALFEASANCE.—Part I of title 18,

United States Code, is amended by inserting after chapter

65 the following:

“CHAPTER 66—MEDICAL MALFEASANCE

“1371. Medical malfeasance.
“1372. Definitions.

“§1371. Medical malfeasance

“Any medical professional who, in the course of or
in anticipation of a covered interrogation (as defined in
section 532(2)), knowingly commits, attempts to commit,
or conspires to commit an act of medical malfeasance with
the intent to enable an act of cruel, inhuman, and degrad-

ing treatment shall be fined under this title or imprisoned

18 not more than 5 years, or both.

19 “1372. Definitions

20 “In this chapter:

21 “(1) The term ‘medical professional’. means any

22 individual who—

23 “(A) has received professional training,

24 education, or knowledge in a health-related field
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(including psychology) and who provides serv-
ices in that field; and

“(B) is a contractor (including a subcon-
tractor at any tier and any employee of that
contractor or subcontractor), officer, or em-
ployee of the intelligence community (as defined
in section 3(4) of the National Security Act of
1947 (50 U.S.C. 401a(4))).

““(2) The term ‘covered interrogee’ means an in-

dividual who is interrogated in a covered interroga-

tion (as defined in section 532(2) of this title).

“(3) The term ‘act of medical malfeasance’—

“(A) means the use by a medical profes-
sional of his or her training, education, or
knowledge in a health-related field to cause a
significant adverse effect on the physical or
mental health of a covered interrogee; and

“(B) includes but is not limited to any of
the following contraventions of the principles of
medical ethics with respect to a covered
interrogee:

“(i) To be involved in any professional
relationship with a covered interrogee, the

purpose of which is not solely to evaluate,
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1 protect, or improve the physical and men-
2 tal health of that covered interrogee.

3 “(i1) To fail to protect the physical or
4 mental health of a covered interrogee in
5 the same way as a medical professional
6 would protect the physical or mental health
7 of any prisoner of war pursuant to Article
8 15 of the Convention Relative to the Treat-
9 ment, of Prisoners of War, done at Geneva,
10 August 12, 1949 (6 UST 3316).

11 “(ii1) To fail to treat any disease or
12 condition of the covered interrogee in the
13 same way as a medical professional would
14 treat a disease or condition of any prisoner
15 of war pursuémt to Article 15 of the Con-
16 vention Relative to the Treatment of Pris-
17 oners of War, done at Geneva August 12,
18 1949 (6 UST 3316).

19 “(iv) To certify, or to participate in
20 the certification of, the fitness of a covered
21 interrogee for any. form of treatment or
22 punishment that may have a significant
23 - adverse effect on the physical or mental
24 health of the covered interrogee.
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1 “(v) To participate in any way in the
2 infliction of any treatment or punishment
3 referred to in clause (iv).

4 “(vi) To participate in any procedure
S for restraining a covered interrogee unless
6 such a procedure is determined, in accord-
7 ance with purely medical criteria, as being
8 necessary for the protection of the physical
9 or mental health of the covered interrogee
10 or of others, and presents no additional
11 hazard to the covered interrogee’s physical
12 or mental health.”.
13 (e) CLERICAL AMENDMENTS.—The table of chapters
14 at the beginning of part I of title 18, United States Code,
15 is amended—
16 (1) by inserting, after the item relating to
17 “Criminal street gangs’ the following:

“26A. Crucl, inhuman, or degrading treatment ....................oreevvvvreeess 531”; and
18 (2) by inserting, after the item relating to ‘“Ma-
19 licioﬁs mischief” the following:
“66. Modical MAIFCASANCE ......vvvrrnrrrrvvsesesrsrsisessssanessssssssssssinstsssessssessns 1371
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